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STATE OF ILLINOIS
DEPARTMENT OF REVENUE
OFFICE OF ADMINISTRATIVE HEARINGS
SPRINGFIELD, ILLINOIS

ILLINOIS DEPARTMENT ) Docket # 95-16-0716
OF CENTRAL MANAGEMENT SERVICES )
Applicant ) Parcel Index #s
) 16-35-403-003-000
) 16-35-403-007-000
V. ) 16-35-403-008-000
) 16-35-403-009-000
) 16-35-403-043-000
THE DEPARTMENT OF REVENUE ) 16-35-403-044-000
OF THE STATE OF ILLINOIS ) 16-35-403-046-000

RECOMMENDATION FOR DISPOSITION

Appear ances: M. John Brazaitis, Technical Advisor for the Bureau of

Property Managenent of the Illinois Departnent of Central Managenent
Servi ces.
Synopsi s:

The hearing in this matter was held at the Illinois Departnment of
Revenue, Chicago, Illinois, on August 1, 1997, to determ ne whether or

not Cook County Parcel Index Nos. 16-35-403-003-000, 16-35-403-007-
000, 16-35-403-008-000, 16-35-403-009-000, 16-35-403-043-000, 16-35-
403-044-000, and 16-35-403-046-000 qualified for a property tax
exenption during the 1995 assessnent year.

John Brazaitis, Technical Advisor for the Bureau of Property

Managenent of the Illinois Departnent of Central Managenent Services



was present on behalf of the Illinois Departnent of Central Managenent
Services (hereinafter referred to as the "Applicant").

The issue in this matter is whether the applicant was purchasing
the parcels at issue under an installnment contract during the 1995
assessnent year. Foll owi ng the subm ssion of all the evidence and a
review of the record, it is determned that the applicant was not, for
tax exenption purposes, purchasing the parcels at issue under an
instal l mrent contract. It is therefore determned that the these
parcels did not qualify for a property tax exenption for the 1995

assessnent year.

Fi ndi ngs of Fact:

1. The jurisdiction and position of the Illinois Departnent of
Revenue (herein after referred to as the "Departnent"), that Cook
County Parcel Index Nunmbers 16-35-403-003-000, 16-35-403-007-000, 16-
35-403-008- 000, 16-35-403-009-000, 16-35-403-043-000, 16-35-403-044-
000, and 16-35-403-046-000 did not qualify for real estate tax
exenptions for the 1995 assessment year, was established by the
adm ssion into evidence of Departnment's Exhibit Nos. 1 through 4.

2. On May 6, 1996, the Department received, from the Cook
County Board of Appeals, a Federal/State Agency application for
property tax exenption for the applicant for the parcels herein
guesti on. The Board of Appeals recomended that the exenption be
denied based wupon the fact that at a "hearing 3/28/96[,] John
Brazaitis state leases only; option to purchase for one dollar does

not create an installnment purchase.” (Dept. Gp. Ex. No. 1)



3. On July 25, 1996, the Departnent denied the requested
exenption finding that the property was not in exenpt ownership.
(Dept. Ex. No. 2)

4. The property at issue consists of approximtely 127,273
square feel of warehouse space that is |ocated at 3721 South St. Louis
Avenue in Chicago, Illinois. The property is being used by the
Il1linois Departnment of Public Aid. (Dept. Gp. Ex. No. 1; Tr. p. 11)

5. The 1llinois Departnent of Central Managenent Services
entered into an agreenent entitled "Real Estate Lease Forni with J.D
Doyl e and Associates, Inc. on My 25, 1993, for the subject property.
The | ease was for a total of $2,176,368.36 for the term of the | ease,
with nonthly paynments of $35, 530. 38. The term of the |ease was from
July 1, 1993, until June 30, 1998. (Dept. Grp. Ex. No. 1 pp. 11-56)

6. The lease is for the use of the Departnment of Public Aid as
space for personnel, special facilities, and storage. The exterior
progranmed space includes a |oading dock area contiguous with the
war ehouse building. (Dept. Gp. Ex. 1 p. 28)

7. J. D. Doyle and Associates, Inc. are contract purchasers of
the subject property under terns of a witten agreenent dated January
19, 1993, with Stanford Marks, "Beneficiary of land trust known as
American National Bank and Trust Co. of Chicago, as Trustee, UT
#115755-03, dated July 10, 1992." J. D Doyle is an Illlinois
corporation with two sharehol ders, each of whom own 50% (Dept. Gp.
Ex. No. 1 pp. 16, 59)

8. The | ease contains a tax clause at Exhibit B that states:

TAXES: Beginning with the first | ease year and each year
thereafter, Lessee shall pay additional rental equal to the



increase for the Lessee's proportionate share in the cost
of real estate tax for the base year.* The base year shall
be defined (for purposes of this article) as the tax for
the year 1993 payable in 1994. The Lessee's proportionate
share is defined as that portion of the net assignable
space | eased by the Lessee conpared to the total anount of
the net assignabl e space. Tenant's proportionate share of
the building is 100%

Lessor shall submt to the Departnment of Central Managenent
Services, Lessee, a witten request for additional rental
due under this article within 60 days after receipt of the
tax bill for reinbursenent for the second installnent of
the taxes due on said property for each |ease year. Sai d
request for reinbursenent nust include copies of actual tax
billings for both the base year and the current vyear
supporting the amount requested.

* including its prorata share of the tax consultant fee
should a reduction in taxes be received, not to exceed one-
half of the first year prorata tax savings. (Dept. Gp.
Ex. No. 1 p. 22)

9. The applicant agrees that the docunment executed My 25,
1993, is in fact a lease. (Tr. p. 11)

10. Anendnent to | ease nunber 1 was executed on March 1, 1994,
due to the need by the Department of Public Aid for the addition of a
mai | room and printshop on the premses. (Dept. Gp. Ex. No. 1 p. 61)

11. Amendnment to | ease nunber 2 was executed on April 27, 1994,
to establish a renewal option for an additional five year period.
(Dept. Ex. Gp. No. 1 p. 73)

12. The applicant executed amendnment nunmber 3 to the |ease
agreenent on Cctober 21, 1994. The anendment was necessary because
the Lessor and Lessee wished to: 1) extend the renewal option for 5
additional years; 2) reduce the overall cost of the facility to the
State; 3) grant the Lessee an option to purchase and receive option
credits; and 4) assign the |ease paynments to a facility managenent

firm (Dept. Gp. Ex. No. 1 p. 78)



13. The amendnent was al so necessary to acconplish the desire
of the Lessor to clarify the conditions under which the Lessee's
options to renew the | ease would be exercised. The anmendnent set out
a paynment schedule that defined the purchase options. The anendnent
also set forth the portion of each paynment allocated to interest on
the loan that the Lessor would use to finance the property and give
the Lessee the unconditional rights to purchase the prem ses. (Dept .
Gp. Ex. No. 1 p. 78)

14. Anot her purpose of the amendnment was to state that "CMS has
the sole discretion to decide that the exercising of the renewal or
purchase options are in the best interest of the State and its
enpl oyees." (Dept. Gp. Ex. No. 1 p. 78)

15. Pursuant to the amendnment, the Ilessor and |essee agree

t hat :

1. The renewal and purchase option wll be
established as foll ows:

The |essee shall have the option to renew the
| ease for a further period of five (5) [years] or
any portion of such period .

2. The renewal price for such option will be
the sanme rate for year 11 of the lease as for
year 10 and wll increase at a rate of 2% per
year thereafter. Providing all paynents are nmade
under this renewal option, the State wll have
the option to purchase the facility together with
all inmprovenments for the price of one dollar
($1.00).

3. Lessor agrees to reduce the rent for the

facility by 5% for the entire 15 year period .

. In addition, Lessor agrees to reduce the rent
by $41,000.00 per year, the anmount of the
estimated property taxes for the base year of the
Lease.



4. Lessee agrees to exercise each renewal

option providing that the Illinois Departnent of
Public Aid is able to satisfactorily denonstrate
to CM5 that the facility is still needed and that

the renewal of the Lease is in the best interest
of the State and its enpl oyees.

6. Exhibit B to the Lease is deleted in its
entirety and replaced by the foll ow ng:

TAXES

A Lessee shall be responsible for the timely
paynent and discharge of al | license or
registration fees, assessnents, sales and use
t axes, rent al t axes, gr oss recei pt t axes,
personal property taxes and other taxes now or
hereafter inmposed by and federal, state or |ocal
gover nient upon the Property or upon the
owner shi p, |easing, purchase, possession or use
t hereof (whether the sanme be assessed to the
Lessor or Lessee). Lessor shall notify Lessee of
any such taxes on assessnents. . . . Lessee,
upon notice to Lessor, may, in Lessee's own nane
and Lessee's expense contest or protest any such
taxes, and Lessor shall honor any such notice.

(Dept. Gp. Ex. No. 1 p. 79-80)

16. The amendnment, at Exhibit C3 - Rental Paynent and Purchase
Option Schedule, lists the anmounts of the paynments, interest due, and
whet her the purchase option is available at the tine of a specified
payment nunber. The first purchase option is available at paynent
nunber 120 for the amount of $1, 406, 946. 86. The next purchase option
is available at paynent 132 for $1,171, 951.87. Addi ti onal purchase
options are available at paynment nunbers 144, 156, and 168. At
paynent 180, the anmount of the purchase option is $00.00. (Dept. Gp.

Ex. No. 1 pp. 82-85)



Concl usi ons of Law

Article I X, 86 of the Illinois Constitution of 1970, provides in

part as foll ows:

The Ceneral Assenbly by law may exenpt from taxation only
the property of the State, units of |ocal governnent and
school districts and ©property used exclusively for
agricultural and horticultural societies, and for school,
religious, cenmetery and charitabl e purposes.

Pursuant to the enabling clause of the Constitution, t he
|l egislature has statutorily granted exenptions to various entities.

At issue is the exenption found at 35 ILCS 200/ 15-80 which states:

Al'l property that is being purchased by a governmental body
under an installnment contract pursuant to statutory
authority and used exclusively for the public purposes of

the governnental body is exenpt, except such property as

the governnental body has pernmitted or may be permtted to

be taxed.

In the question of exenption for the parcel at issue, the
applicant asserts that the |ease executed on My 25, 1993, and
subsequently changed by anendnment nunber 3, is in fact an installnent
contract and therefore qualifies for an exenption pursuant to the
af orenenti oned statutory provision.

It is well settled in Illinois that when a statute purports to
grant an exenption from taxation, the tax exenption provision is to be

construed strictly against the one who asserts the claimof exenption

International College of Surgeons v. Brenza, 8 I1ll.2d 141 (1956)

Whenever doubt arises, it is to be resolved against exenption and in

favor of taxation. People ex. rel. Goodman v. University of Illinois

Foundation, 388 Il1l. 363 (1941). Further, in ascertaining whether or

not a property is statutorily tax exenpt, the burden of establishing



the right to the exenption is on the one who clains the exenption.

MacMurray College v. Wight, 38 Ill.2d 272 (1967)

The lease at issue is a lease with an option to purchase the

property at certain tines. "lIn such contracts two elenents exist, an
offer to sell which does not becone a contract until accepted, and a
contract to leave the offer open for a specified tinme." Bonde v.
Weber, 6 I11.2d 365, 374 (1955) An option to purchase is not the sane

thing as installnment contract.

An install nent contract is defined as:

any contract or agreenent, including contracts for deeds,
bonds for deeds or any other sale or |egal device, whereby
a contract seller agrees to sell and a buyer agrees to buy
a . . . structure, wherein the consideration for such sale
is payable in installnents . . . and the contract seller
continues to have an interest, or security for the purchase
price or otherwise in that property. Ruva v. Mente, 143
[11.2d 257, 262 (1991)

An installnment contract vests equitable title in the vendee, and
therefore the property may qualify for a property tax exenption with
the vendee as the equitable owner. The Illinois Appellate Court has
stated that a purchaser under a contract for deed, rather than the
contract vendor, is the owner of the property for purposes of

exenption of the parcel for property tax purposes. Evangel i ca

Lutheran Church of Springfield . Departnent of Revenue, 267

I1'l.App.3d 678 (1994) and Christian Action Mnistry v. Departnent of

Local Affairs, 74 111.2d 51 (1978)

In an lease with an option to purchase situation, such as the one
at issue, the lessee only has the option to purchase the property and

has no equitable ownership interest in the property.



Wthin the contenplation of the constitution, nunicipal
corporations nust be the owners of the property before the

same can be exenpted fromtaxation. . . . \Wen interpreted
in the light of the constitutional provision aforesaid, all
of the . . . property, to be exenpt, nust be owned by a

muni ci pal corporation by such title that it can be said to
be the property of such municipality. The People v. City
of Toulon, 300 III. 408, 412-413 (1921)

I find that the applicant had no ownership interest in the
parcels herein issue during the 1995 assessnent year and that an
option to purchase incorporated into a lease is not the same as an
install ment contract. I therefore recomend that Cook County Parcel
I ndex Nos. 16-35-403-003-000, 16-35-403-007-000, 16-35-403-008-000,
16- 35- 403- 009- 000, 16-35-403-043-000, 16-35-403-044-000, and 16-35-
403-046-000 remain on the tax rolls for the 1995 assessnent year.

Respectfully Submtted,

Barbara S. Rowe
Adm ni strative Law Judge

Decenber 8, 1997



